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The super cyclone which lashed the coastal state of Orissa in
India in October 1999 has begun to reveal the precarious
condition of the 15 million internally displaced persons
(IDPs). With nature striking her deathly blow, conservative
estimates put the death toll at over 10,000, with financial
losses running into millions of dollars. Even with advanced
weather forcasting mechanisms, the vengence of nature could
not be mitigated. However, the strategies in disaster
management in the aftermath of the cyclone was pitiable,
with most of the displaced and dispossessed angry at the
lethargy of the government officials.
It is in the background of numerous such calamitous
situations that this paper seeks to address legal issues of
human displacement in South Asia. Like refugees, the
displaced are victims of civil wars, internal strife, communal
violence, forced relocation and gross violations of human
rights; they lack food, shelter, clothing, safety, basic health care
and education. Vulnerable and unable to find places of safety,
IDPs often suffer persistent violations of fundamental human
rights, and their needs go unmet.1 While there are clear parallels
between refugees and the displaced, both groups lack the
protection of their governments. The root causes of both are
similar, and hence `solutions' for one are often interlinked with
the other. Yet, the fact that one group crosses the border and
another does not or cannot, makes a significant difference to
their situation under international law and the United Nations'
response to their plight. For refugees, there is the international
protective mechanism under the UNHCR mandate and a
specific body of law to address their needs. The needs of the
internally displaced remain to be addressed largely with the
general provisions of human rights law and humanitarian law,
and through ad hoc operational measures and mechanism. A
legal framework specific to the protection of the internally
displaced persons is conspicuous by its absence. No legal
instrument covers the particular needs of the IDPs and no
institution has been mandated to address those needs. The
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UNHCR and the Office for the Co-ordination of Humanitarian
Assistance (OCHA) have underlined the importance of
establishing a legal framework that could be used by
humanitarian organizations in their discussions with relevant
authorities.
Human rights and humanitarian norms comprise of
conventional as well as customary law. Although human rights
apply primarily in times of peace and humanitarian norms in
times of international or internal conflict, the overlap in their
material applicability is growing. There is a significant
convergence and parallelism between norms originating in
human rights instruments and those originating in humanitarian
instruments. While both types of instruments contain provisions
not only regulating relations between the governments and the
governed, but also governing relations between States by laying
down their mutual rights and duties, such latter provisions are
much more central to humanitarian instruments.2
It must be acknowledged that there are potential gaps in
the protections provided by both international human rights and
international humanitarian law with respect to IDPs since the
most provisions of the ICCPR are subject to derogation in
declared public emergencies. International humanitarian law is
a system of legal rules specially conceived for the
implementation in the event of armed clashes, but it does not
supersede the other systems of international rules protecting the
individuals in situations of armed conflict. International human
rights law and international humanitarian law are applied
concurrently. For a number of reasons the provisions of
humanitarian law are tailored more specifically to deal with the
special problems that arise during armed conflict than are those
of human rights law. The applicability of international human
rights instruments is often suspended during armed
confrontations. The inalienable human rights remain applicable
but the protection they offer would seem to be inferior to that
afforded by international humanitarian law. International
human rights law contains no rules on the methods and means
of combat, meaning at most problems relating to the conduct of
hostilities are outside its purview.3 Humanitarian law contains
obligations which are binding on all the belligerents, whereas in
principle only States can be held responsible for human rights
violations.4
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It is certainly possible to conceive of improvements in the
international legal regime applicable with respect to the
problem of forced displacement, particularly in situations that
do not qualify as armed conflicts.5 Among the issues that could
usefully be addressed in normative terms or the prohibition of
forced displacement, ensuring a humanitarian access to those in
need of protection and assistance, whether they are in conflict
or in non-conflict areas, and measures to ensure the safety of the
workers and staff of humanitarian organisations.
International law in no way leaves belligerents free to
launch attacks causing disproportionate losses to the civilian
population or have indiscriminate effects. All these practices are
prohibited by rules which have not yet been formally codified
in respect of internal armed conflict. Since such practices are at
the root of most of the population displacements occuring
today, there can be no doubt that the relevant rules should be
promoted as a matter of urgency, especially by the UNHCR.6
The absence of a single body of principles and norms
specifically for the protection of the internally displaced,
equivalent to international refugee law, has also been mentioned
as a deficiency in the present legal situation. Refugees have
been granted a particular status because they are foreigners who
do not enjoy the protection of any Government. The IDPs, as
nationals within their own country, require above all respect for
an enforcement by the authorities of their rights as full citizens,
including the right to liberty of movement and freedom of
residence, whether in the place from which they were displaced
or elsewhere. A specific legal status different from their fellow
citizens would perhaps not be to their advantage. On the other
hand, codification of legal protection against displacement as
well as of remedies and protections for persons who have
suffered displacement, including the right if they so wished to
return to their homes, could be of value.
The further development of international legal norms
against forcible displacement and for the protection of the
displaced, building on the protection already provided by
international human rights and humanitarian law, would be
most welcome. It must be recognized that the most serious
problems with respect to the protection of persons who are
either displaced or threatened with displacement in their own
country result not from an absence or deficiency of legal norms
but from the failure of the parties concerned to respect and to
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enforce those norms, and, even more fundamentally, from the
failure of warring parties, and of the international community as
a whole, to achieve a peaceful resolution of the murderous
conflicts that are the major cause of forced displacement. Any
effective legal system must include both norms of conduct and
some mechanism to ensure their observance or enforcement.
The existing international mechanisms for ensuring observance
of human rights principles and of humanitarian law are clearly
not fully adequate to the task.
Humanitarian assistance and protection for the IDPs
requires the cooperation of the States directly concerned. A
non-international armed conflict is an internal affair of the State
concerned, so that State can invoke the principle of noninterference to oppose third-party interventions intended to
promote implementation of the relevant international rules.
Article 1 common to the Geneva Conventions nevertheless
provides that States have the duty to ensure respect for
humanitarian law and the International Court of Justice
considers that this duty obtains with respect to non-international
armed conflicts as well.7
As for refugees,8 international presence and humanitarian
access are indispensable. Wherever the consent and cooperation
of the relevant authorities have been forthcoming, the absence
of any single legal instrument specifically addressing the
problems of the displaced and the theoretical gaps in the legal
protections available have not prevented humanitarian access
and action. Where the consent of the parties is not given, legal
provisions by themselves cannot secure effective access. While
international legal norms have strong persuasive power and
moral authority, and national laws and signed agreements are
valuable practical protection tools, humanitarian access and
protection depend in practice on the ability and political will of
the international community to persuade States to accept and to
discharge their responsibility for the welfare and safety of all
the displaced, or people who have never left home.9
When masses of people are suddenly forced to leave their
homes and communities for reasons beyond their control, a
humanitarian crisis sets in irrespective of the cause or location
of the displacement. Although some general categories, such as
displacement resulting from civil war or other form of armed
conflict may be available, the one self-evident fact is that no
two internal displacement situations are ever the same. Thus,
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just as there is no typical situation of internal displacement, nor
is there a typical international approach to address the needs of
the displaced.
The crisis of the IDPs is that they fall within the domestic
jurisdiction of states and are therefore not covered by the
protection accorded to refugees. In the case of refugees, the
need for international protection in the sense of a temporary
substitute for national protection is inherent in the definition,
owing to the fact that refugees find themselves under the
jurisdiction of a foreign State. In the case of IDPs, however, it is
not clear what international legal norms and type of protection
is required to be exercised by the international community. It
should be emphasised that the fundamental rights and human
needs of IDPs are as threatened, if not more, as those of
refugees. On the whole, the need of the IDPs for international
protection and assistance appears to be greater. Since the most
recurrent cause of coerced population displacement is armed
conflict or generalised violence, it can be argued that a `first
level' of protection would be the provision of shelter from
attack against one's life or physical integrity.
However, the normative aspect calls for the compilation
and evaluation of existing legal norms, the determination of
whether there are gaps in the law and the development of
principles for bridging those gaps. The issues of institutional
responsibility must also be resolved in order to have an
effective international response to the IDPs in need of
assistance and protection. With the legal and institutional issues
resolved, the task of those charged with immediate
responsibility would then be to develop strategies of
international response to the crisis of internal displacement. In
cooperation with appropriate organs, these strategies would
help address the underlying problems of national and regional
security, stability and development, thereby mitigating the
sufferings of IDPs in South Asia.
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